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SUBSTI TUTE SENATE BI LL 5575

AS AMENDED BY THE HOUSE
Passed Legislature - 2003 Regul ar Session
St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senate Conmttee on Natural Resources, Energy & Water (originally
sponsored by Senators Parlette, Mdrton, Doumt, Honeyford and Hal e)

READ FI RST TI ME 02/ 14/ 03.

AN ACT Relating to small irrigation inpoundnments; and anendi ng RCW
90. 03. 370, 90.03.380, and 90. 44. 100.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.03.370 and 2002 ¢ 329 s 10 are each anended to read
as follows:

(1)(a) Al applications for reservoir permts are subject to the
provi sions of RCW 90.03.250 through 90.03.320. But the party or
parties proposing to apply to a beneficial use the water stored in any
such reservoir shall also file an application for a permt, to be known
as the secondary permt, which shall be in conpliance with the
provisions of RCW 90.03.250 through 90.03.320. Such secondary
application shall refer to such reservoir as its source of water supply
and shall show docunentary evidence that an agreenent has been entered
into with the owners of the reservoir for a permanent and sufficient
interest in said reservoir to i npound enough water for the purposes set
forth in said application. Wen the beneficial use has been conpleted
and perfected under the secondary permt, the departnent shall take the
proof of the water users under such permt and the final certificate of
appropriation shall refer to both the ditch and works described in the
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secondary permt and the reservoir described in the primary permt.
The departnent may accept for processing a single application form
covering both a proposed reservoir and a proposed secondary permt or
permts for use of water fromthat reservoir.

(b) The departnent shall expedite processing applications for the
follow ng types of storage proposals:

(1) Devel opnent of storage facilities that wll not require a new
water right for diversion or withdrawal of the water to be stored,

(i) Adding or changing one or nore purposes of use of stored
wat er ;

(ti1) Adding to the storage capacity of an existing storage
facility; and

(iv) Applications for secondary permts to secure use fromexisting
storage facilities.

(c) A secondary permt for the beneficial use of water shall not be
required for use of water stored in a reservoir where the water right
for the source of the stored water authorizes the beneficial use.

(2)(a) For the purposes of this section, "reservoir" includes, in
addition to any surface reservoir, any naturally occurring underground
geol ogi cal formation where water is collected and stored for subsequent
use as part of an underground artificial storage and recovery project.
To qualify for issuance of a reservoir permt an underground geol ogi cal
formation nust neet standards for review and mtigation of adverse
i npacts identified, for the follow ng issues:

(1) Aquifer vulnerability and hydraulic continuity;

(11) Potential inpairnment of existing water rights;

(rit) Geot echni cal I npacts and aqui fer boundari es and
characteristics;

(1v) Chem cal conpatibility of surface waters and ground water

(v) Recharge and recovery treatnent requirenents;

(vi) System operation;

(vii) Water rights and ownership of water stored for recovery; and

(viii) Environnental inpacts.

(b) Standards for review and standards for mtigation of adverse
inpacts for an underground artificial storage and recovery project
shall be established by the departnment by rule. Not wi t hst andi ng t he
provisions of RCW 90.03.250 through 90.03.320, analysis of each
underground artificial storage and recovery project and each
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underground geological formation for which an applicant seeks the
status of a reservoir shall be through applicant-initiated studies
revi ewed by the departnent.

(3) For the purposes of this section, "underground artificial
storage and recovery project” neans any project in which it is intended
to artificially store water in the ground through injection, surface
spreading and infiltration, or other departnent-approved nethod, and to
make subsequent use of the stored water. However, (a) this subsection
does not apply toirrigation return flow, or to operational and seepage
| osses that occur during the irrigation of land, or to water that is
artificially stored due to the construction, operation, or maintenance
of an irrigation district project, or to projects involving water
reclaimed in accordance with chapter 90.46 RCW and (b) RCW 90. 44. 130
applies to those instances of clainmed artificial recharge occurring due
to the construction, operation, or nmnaintenance of an irrigation
district project or operational and seepage |osses that occur during
the irrigation of land, as well as other fornms of clained artificial
recharge already existing at the tinme a ground water subarea is
est abl i shed.

(4) Nothing in chapter 98, Laws of 2000 changes the requirenents of
exi sting | aw governing issuance of permts to appropriate or wthdraw
the waters of the state.

(5) The departnent shall report to the | egislature by Decenber 31,
2001, on the standards for review and standards for mtigation
devel oped under subsection (3) of this section and on the status of any
applications that have been filed wth the departnment for underground
artificial storage and recovery projects by that date.

(6) Where needed to ensure that existing storage capacity is
effectively and efficiently used to neet nultiple purposes, the
departnent nmay authorize reservoirs to be filled nore than once per
year or nore than once per season of use.

(7) This section does not apply to facilities to recapture and
reuse return flow from irrigation operations serving a single farm
under an existing water right as long as the acreage irrigated is not
i ncreased beyond the acreage allowed to be irrigated under the water

right.
(8) In addition to the facilities exenpted under subsection (7) of
this section, this section does not apply to snull irrigation

p. 3 SSB 5575. SL



©O© 00 N O Ol WDN P

e e o
o 0o A W DN PP O

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

i npoundnent s. For purposes of this section, "small irrigation
i npoundnent s" neans |ined surface storage ponds I ess than ten acre feet
in volune used to inpound irrigation water under an existing water
right where use of the inpoundnent: (a)(i) Facilitates efficient use
of water; or (ii) pronotes conpliance with an approved recovery plan
for endangered or threatened species; and (b) does not expand the
nunber of acres irrigated or the annual consunptive quantity of water
used. Such ponds nmust be lined unless a |licensed engi neer determ nes
that a liner is not needed to retain water in the pond and to prevent
ground water contam nation. Although it nmay also be conposed of other
materials, a properly maintained liner may be conposed of bentonite.
Water remaining in a snmall irrigation inpoundnent at the end of an
irrigation season nmay be carried over for use in the next season

However, the limtations of this subsection (8) apply. Devel opnent and
use of a small irrigation inpoundnent does not constitute a change or
amendnent for purposes of RCW 90.03. 380 or 90.44. 055.

Sec. 2. RCW90.03.380 and 2001 ¢ 237 s 5 are each anended to read
as follows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remai n appurtenant to the | and
or place upon which the sane is used: PROVI DED, HOWEVER, That the
right may be transferred to another or to others and becone appurtenant
to any other land or place of use without [oss of priority of right
theretofore established if such change can be made wi thout detrinent or
injury to existing rights. The point of diversion of water for
beneficial use or the purpose of use may be changed, if such change can
be made wi thout detrinment or injury to existing rights. A change in
t he place of use, point of diversion, and/or purpose of use of a water
right to enable irrigation of additional acreage or the addition of new
uses may be permtted if such change results in no increase in the
annual consunptive quantity of water used under the water right. For
purposes of this section, "annual consunptive quantity" means the
estimated or actual annual anmount of water diverted pursuant to the
water right, reduced by the estimted annual anount of return flows,
averaged over the two years of greatest use within the nobst recent
five-year period of continuous beneficial use of the water right.
Before any transfer of such right to use water or change of the point

SSB 5575. SL p. 4
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of diversion of water or change of purpose of use can be nmde, any
person having an interest in the transfer or change, shall file a
witten application therefor with the departnent, and the application
shall not be granted until notice of the application is published as
provided in RCW 90. 03. 280. If it shall appear that such transfer or
such change may be nmade wi thout injury or detrinment to existing rights,
the departnent shall issue to the applicant a certificate in duplicate
granting the right for such transfer or for such change of point of
di version or of use. The certificate so issued shall be filed and be
made a record with the departnent and the duplicate certificate issued
to the applicant may be filed with the county auditor in |ike manner
and with the sane effect as provided in the original certificate or
permt to divert water.

(2) If an application for change proposes to transfer water rights

fromone irrigation district to another, the departnent shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change will not adversely affect the

ability to deliver water to other |andowners or inpair the financia
integrity of either of the districts.

(3) A change in place of use by an individual water user or users
of water provided by an irrigation district need only receive approval
for the change fromthe board of directors of the district if the use
of water continues within the irrigation district, and when water is
provided by an irrigation entity that is a nenber of a board of joint
control created under chapter 87.80 RCW approval need only be received
fromthe board of joint control if the use of water continues wthin
the area of jurisdiction of the joint board and the change can be nmade
W thout detrinent or injury to existing rights.

(4) This section shall not apply to trust water rights acquired by
the state through the funding of water conservation projects under
chapter 90.38 RCWor RCW90.42.010 through 90.42.070.

(5)(a) Pending applications for new water rights are not entitled
to protection frominpairnment, injury, or detrinent when an application
relating to an existing surface or ground water right is considered.

(b) Applications relating to existing surface or ground water
rights may be processed and deci sions on themrendered i ndependentl|y of
processing and rendering decisions on pending applications for new
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water rights within the same source of supply without regard to the
date of filing of the pending applications for new water rights.

(c) Notwthstanding any other existing authority to process
applications, including but not limted to the authority to process
applications under WAC 173-152-050 as it existed on January 1, 2001, an
application relating to an existing surface or ground water right may
be processed ahead of a previously filed application relating to an
existing right when sufficient information for a decision on the
previously filed application is not avail able and the applicant for the
previously filed application is sent witten notice that explains what
information is not avail able and inforns the applicant that processing
of the next application will begin. The previously filed application
does not lose its priority date and if the information is provided by
the applicant within sixty days, the previously filed application shal
be processed at that tine. This subsection (5)(c) does not affect any
ot her existing authority to process applications.

(d) Nothing in this subsection (5) is intended to stop the
processi ng of applications for new water rights.

(6) No applicant for a change, transfer, or anendnent of a water
right may be required to give up any part of the applicant's valid
water right or claimto a state agency, the trust water rights program
or to other persons as a condition of processing the application.

(7) In revising the provisions of this section and adding
provisions to this section by chapter 237, Laws of 2001, the
| egislature does not intend to inply legislative approval or
di sapproval of any existing admnistrative policy regarding, or any
existing admnistrative or judicial interpretation of, the provisions
of this section not expressly added or revised.

(8) The devel opnent and use of a small irrigation inpoundnent, as
defined in RCW90.03.370(8), does not constitute a change or anendnent
for the purposes of this section. The exenption expressly provided by
this subsection shall not be construed as requiring a change or
transfer of any existing water right to enable the holder of the right
to store water governed by the right.

Sec. 3. RCWO90.44.100 and 1997 ¢ 316 s 2 are each anended to read
as foll ows:
(1) After an application to, and upon the issuance by the

SSB 5575. SL p. 6
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departnment of an amendnent to the appropriate permt or certificate of
ground water right, the holder of a valid right to withdraw public
ground waters may, wthout losing the holder's priority of right,
construct wells or other neans of wthdrawal at a new location in
substitution for or in addition to those at the original |ocation, or
t he hol der nay change the nmanner or the place of use of the water.

(2) An anmendnent to construct replacenent or a new additional well
or wells at a location outside of the |ocation of the original well or
wells or to change the manner or place of use of the water shall be
i ssued only after publication of notice of the application and fi ndings
as prescribed in the case of an original application. Such amendnent
shal | be issued by the departnment only on the conditions that: (a) The
additional or replacenment well or wells shall tap the same body of
public ground water as the original well or wells; (b) where a
replacenent well or wells is approved, the use of the original well or
wel l's shall be discontinued and the original well or wells shall be
properly deconm ssi oned as required under chapter 18.104 RCW (c) where
an additional well or wells is constructed, the original well or wells
may continue to be used, but the conbined total w thdrawal from the
original and additional well or wells shall not enlarge the right
conveyed by the original permt or certificate; and (d) other existing
rights shall not be inpaired. The departnent may specify an approved
manner of construction and shall require a showi ng of conpliance with
the terns of the amendnent, as provided in RCW90.44.080 in the case of
an original permt.

(3) The construction of a replacenent or new additional well or
wells at the location of the original well or wells shall be allowed
w thout application to the departnent for an anmendnent. However, the

follow ng apply to such a replacenent or new additional well: (a) The
well shall tap the sanme body of public ground water as the origina
well or wells; (b) if a replacenent well is constructed, the use of the

original well or wells shall be discontinued and the original well or
wel |l s shall be properly decomm ssi oned as required under chapter 18.104
RCW (c) if a new additional well is constructed, the original well or
wells may continue to be used, but the conbined total w thdrawal from
the original and additional well or wells shall not enlarge the right
conveyed by the original water use permt or certificate; (d) the
construction and use of the well shall not interfere with or inpair

p. 7 SSB 5575. SL
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water rights with an earlier date of priority than the water right or

rights for the original well or wells; (e) the replacenent or
additional well shall be |ocated no closer than the original well to a
well it mght interfere with; (f) the departnent may specify an
approved manner of construction of the well; and (g) the departnent

shall require a showng of conpliance with the conditions of this
subsection (3).

(4) As used in this section, the "location of the original well or
wel I s" is the area described as the point of withdrawal in the original
public notice published for the application for the water right for the
wel | .

(5) The devel opnent and use of a small irrigation inpoundnent, as
defined in RCW90.03.370(8), does not constitute a change or anendnent
for the purposes of this section. The exenption expressly provided by
this subsection shall not be construed as requiring an anendnent of any
existing water right to enable the holder of the right to store water
governed by the right.

Passed by the Senate April 22, 2003.

Passed by the House April 18, 2003.

Approved by the Governor May 16, 2003.

Filed in Ofice of Secretary of State May 16, 2003.
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